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• TOJetbtr with No. 89-700, Amolint Communications Company
Limited Putnersbtp v. Shutberg Broadcasting ofHartford,

Inc., ct aJ., allO on certiorari to the same court.

PRIOR HISTORY~ (iii*1]

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR. THE DISTRICT Or
COLUMBIA
CIRCUIT.

DISPOSmON: No. 89-453, 277 U.S. App. D. C. 134, 873 P. 2d 347, a1!1rmc4 and
remanded~ No. 89-700, 278 U.S. API'. O. C. 24. 876 F. 2et 902, revened and
remanded.

SYLLABUS: The.. CUCI conatder the conatituttonalitY of two nunorit)'
preference polletu adopted by the Federal Communications Commi..ion (FCC).
First, tho FCC awards an enhancement for minority ownership and participation
in manqement, which i. weighed topther with aJl other relevant fadon. in
comparing mutually exclusive applications for license. for new radio or
tcleviaion broedcut statiCAl. Second, the FCC', socal1ed "dilU'etl sale"
policy allows a radio or television broButer whose qualifications to hold a
license bave t;OIDC into question to transfer that license before the FCC n:lOlveI
the matter in a aonc;omparative hoarinl' but only if the transferee it a
minority enterpri.. that meets certain requirements. The FCC adopted thea

policies in an attempt to latisft itl obliption under the Communicationa Act of
1934 to promote diversification ofproJIlmming, takin. [U2) the position
that its past dons to encourap miDOrity participation in the broadcut
industry had not reswtect in sufftc:lent broadcast diversity. an4 that this
situation wu detrimental not only to the minority audience but to all of the
viewing and listening public. Metro Broackalting. Inc., petitioner in No.
89-4'3, lought review in the Court of Appeal. of an FCC order awardin. a DCW
television license to Rainbow Broadca5tinl in a comparative proceeding. which
action was based on the rulin, that the sub.tantial enhancement granted Rainbow
betause of its minority ownership outweiahcd factors ravorlDa Motto. The
coun remanded the appeal for further consideration Ln light of the FCC'.



separate, ongoln' Docket 86·484 inqniry into the va.licUtY of its minority
ownership policies. Prior to completion of that inquiry, however, Congress
enacted the FCC appropriations legislation for~ )'e81 1988. which
prohibited the PCC from spending any appropriated funds to examine or change
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itl minority policies. ThUl, the FCC closed its Docket 86-484 inquiry anel
redtmed its pant of the license to Rainbow, aM the Court of ApPt&!s
affinned. Shurber. Broadcutina ofHartford. Inc., one ("3] of the
respondent! in No. 89·700, sought review In the Court at Appeal. of an PCC order
approvi1lJ Faith Center, Inc.'s dUtrell sale of itl television license to
Aatrolinc Communications Company Limited Partnenhip, a minority enterprise.
Disposition ot the appeal WlS delayed pendin, resolution of the D~ket 86-484
inquiry by the FCC, which, upon dosin, that inquiry U discussed supra,
reaffirmed its order allowing the elilttels sale to Astroline. The coun theft
invalidated the distress sale policy. rulin, that it deprivcct Shurberg, a
nonminority applicant for IlliCl:IUH in the relevlU'\t market, of itl riiht to
equal protection under the Fifth Amendment.

Held: The fCC policies do not violate equal protection, sinQC they bear the
imprimatur of lonptam1in8 eonjI'eIIionallUppon and direction and are
substantially related to the achievement of the important lovernmental objective
ofbroadcut diversity. pp.563-601.

(a) It is of overridins significance in these cues that the minority
ownenhip prolflllll have bees specifically approved - incilld mandatcct - by
Congreu. In lip,t of that fact, W. Court owes appropriate deference to
Conarell' judlment, see Pullliove v. KlutzDick. 448 U.S, 448.472-478,490,491
["4) (opinion ofBurpr, C.1.); id.• at '00·'10,515.516, n. 14 (Powell, I.,
eon~.): iel., at 517·520 (MARSHALL. J,. concurring injudJIDent), and need
not apply strict scrutiny analylil, see iel., at 474 (opinion of Burger, C. J.);
id., at 519 (MARSHALL, 1.. concurrinl in jUclament). Benign race-<:oDJdoua
meuuns mandated by Conp.. - even if tho. meuures are not "remedial" in
the sense otbeinl desipecl to CODlpenlate victims of put governmental or
societal discriminacion - are coDltitutionally permissible to the extent that
they "Nt important aovemmental objectives within tho power of Congress and
are subltlntially related to the achievement of tho.. objectives. Richmond v.
1. A. CrolOn Co., 488 U.S. 469, cUtdnguilhed and reconciled. pp. '63·566.

(b) The minority ownership policies serve an important lovemmcntal
objective. Conps. and the PCC do not jUJtify the policies strictly I'
remedies for victims of demonstrable discrimination in the communications media,
out rather have aelected them primarily to promo[e ["'~1 broaclcast diversity.
Thi. Court has lonl recoplized as axiomatic that broadcasting may be reaulated
in light of the ripts of the viewinl and li.tening audience, and that the
wi4eIt pollible disaemination of information from diverse and antaioniltic
source. la essential to the public welfare. Alaociatecl Pres. v. United States,
3260,$. 1, 20. Safel'W'cUna the public's right to receive a diversity ot,icwi
and information over the airwaves i. therefore an inteiRl component of the
FCC's miliioD, ICrvcs important First Amendment values. and is. at the very
least, an important governmental objective that is a sufficient basis for the



policies in question. Pp. 566-568.

(¢) The minority ownerthip policies are substantially related to the
achievement of the Government's interest in broadcast diversity, First. the
FCC's conclusion that there is an empirical nexus between minority ownership
and greater divenity, which i, c:cnsistent with iU 10DSStandin, view that
owncnhip is a prime determinant of the ranse at prosramminl available, is a
product of its expertise and 1s entitled to deference. Second, by means of the
recent appropriations legislation ["6) and by virtue of a Ions history of
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support for minoritY participation in the broadcastin, industry, CODIf''' hal
allO made clear ttl view that the minority ownership policies advance the goal
of diverae programmin,. Great weight must be Jiven to the joint determination
of the FCC and Congress. pp. '69-'79, ,

(d) Thojudsment thlt there is a link between expanded minority ownership
and broadcast diversity does not rest on impermissible stereotypinl. Neither
Congress nor the FCC USUtnCs that in every caM minority ownership and
maDalemtl1t will lead to more minoritY -oriented proJIallUBiq or to the
elCplellion of a dilCtete " minority viewpointtl on the airwll\'es. Nor do they
pretend that all prolfBmmin, that appeal. to minoritiea can be labeled
"minority" or that prosrammin. that might be so delCribed does not appeal to
nonminoritiel. Rather, they maintain simply that expanded minority ownership
ofbroadcast outlets will. in the aSlfeple, result in greater broadcast
divel'lity. This judJDlCDt i. corroborated by a holt of empirical evidence
SIlIPItini that an owner's minority status influencea the selection of topics
for news coverllt and the presentation of ect.itorial viewpoint, especially
["7] on mattCl'l of particular concern to minorities, and has a special
impact on the way in which tma,_ of minorities are presented. In acldition,
studies show that a minority O\\11er is more likely to employ minorities in
manaprial and other imponant roles where they can have In impact on station
policies. The FCC. policies are thus a product of analysis rather than a
stereotyped reaction based on habit. Ct. Fullilove, supra, at '34, n. 4
(STBVENS, 1., diaeDtin,). The type of rwaning employed by the FCC and
Congreu i. not novel, but i. utillzed in many areu at the law, includiI1l the
selection ofjury venirea on the buls of a fair crosl section, and the
reapportionment of electoral districts to preserve minority votinl strength.
Pp. "9-~84.

(e) The minority ownership policies are in other relevant reepeets
substantially rtlated to the leal of promoting broadcast diversit)·. The FCC
adopted and Conareal endorsed minority ownenhip preferenees only after 10Ill
study, pajnstaldDg consideration of a11 a,..ilable altematives, and the
emerpn~ of evidence clemoneuating that race-neutral means had not produced
adequate broadcastiq diversity. Moreover. [...·8] the FCC dicl not act
precipitately in devi.ing the poliet... having undertakcn thoroulh evaluation.
in 1960, 1971, and 1918 before adoptilll them. Furthermore, the considered
nature of the FCC's judgment in seleetina thae particular policies is
illustrated by the fact that it bas rejected other, more expansive t)-pes of
minority preference. - c. g.• sctasidea of certain frequencies for minority



broadcuten. In addition, the minoritY ownership poli~iel arc aimcd directly
at the barriers that minorities face in enterin, the broadcastina industry.
Thus, the FCC wiane4 a preference to minority statui in the comparative
licensing Proc:cedin.l in order to compensate for a dearth of minority
broackalting experience. Shnilarly, the distreu we poli'Y addresses the
problem of inadequate aeeeu to capital by effectively lowerin, the sale prico
of existing stations and the problem of lack of information reprdin,license
availability by providin, existil1llicenseet with an incentive to seek out
minority buyet'l. The polldes are also appropriately limiLeU ill eAlenl and

duration and subject to reassessment anel reevaluation before renewal, since
C011lJWl has manifested ita support for (U9] them through a seria of
approprtationa A~ of ftDite duratiOn and has continued to bold hearings on the
subject of minority ownership. Provisions for administrative and judicial
review allO guarantee that the policies are applied colTKtl)· in individual
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cases and that there will be frequent opportunities to revisit their merits.
Finally, the pollcies impose only slight burdens on nonminorities, Award of a
preference contravenes 110 le,ttimate, :tinnly rooted expcclation of competina
applic:antl. since the limited Dumber of f'requenciel available means that no one
hu Fim Amendment ript to a license. and the J1'IIltinl of licenaa require.
conaideration of public intelUt facton. Nor does the distress sale policy
impose an undue burcien on nomninoritiea, since it may be invoked only with
respect to a small fnldion ofbroadcut licenses. only when the licenaee
chooses to sell out II I low price rather than risk a hlllrinJ, and only when DO
compedna application hal been filed. It is not a quota or fixed quantity
Nt-alido. and nonminoritiel are ft'ee to compete for the vast remainder at other
available license opportunities. pp. '84~OO.

COUNSEL: OreJOry H. Gui110c argued the cause for petitioner ["10] in No,
89-4'3. With him on the briefs WIS John H. Midlcn. Jr. 1. Roger Wollenaera
araued the C8UICl for petitioner in No. 89·700. On the briefs were Lee H.
Simowitz and Linda R. Bocchi.

Daniel M Armatrong arlUld the Clun for the federal respondent in No.
89-4'3. With him on the briefwere Roben L. Pettit and C Grey Pash. Jr.
MulOt PollV)' IfIUCd the cauc for relponclent Rainbow Broadcaltin, Co. With her
on the briefwa KatriDa Renout. Harry F. Cole arsued the cause for respondentl
in No. 89..700 ancUUecl a brief for felpOndent Shurber, Broadcasting of
Hanford, Inc. Robert L. Pettit. Daniel M. Armstrong. and C. Grey Palh, Jr.•
tilect a brieffbr the Federal Communications Commission, as respondent under
thi. Court's Rule 12.4, in support of petitioner. +

+ Briefs ofwei curiae urginl reversal in No. 89-453 were tiled for the
United States by Actina Solicitor General Roberti. Actina A&sistant Attorney
General Tutnet. Deputy Solicitor General Merrill. Deputy Assistant Attorney
General Cleat and Michael R.. Lazerwitz; for Associated General Contracton or.:
America, Inc., by Charla 1. Cooper. Michael A. Carvin, anel Michael E. Kennedy;
for Galaxy Communications. Inc.• by Ronald D. Maines; for the Mountain Statel
Legal Foundation et 11. by William Perry Pendley; for the Pacific Lepl
Foundation by Ronald A. Zumbrun, Anthony T. Casc. and Sharon L. Browne; and for



the WashinJton Lela! Foundation by Glen D. Nag;r, Patri~ia A. Dunn, Daniel 1.
Popeo, Paul D. Kamenar, and John C. Scully. Vinl:Cnt A. Pepper and L.ouis C.
Stephel1l filed a brief for the Committee to Promote Diversity as amicus curiae
urging reversal in NQ. 89·700,

Briet of amici curie urlina affirmance in No. 89-4~3 and reversal in No.
89-700 were filed for the American Civil L.iberties Union by Burt Neubome,
Steven R. Shapiro, John A. Pow.lI. iUld Sarah E. Burtll; for the Consrellional
Black caucus by David E. HoniJ, Squire Padptt, and George W. Jones, Jr. ; for
the National AllIOCiatiOD ofBJa~kOwned Broacicutel'l, Inc., by Walter E.
Diercka, lune. L. winston. and Lois E. Wri,ht; and for the National Bar
Allodation by 1. Clay Smith, lr. .

Briefs of Amici curiIe urging aft'lrman~ in No. 89·"3 were filed for the
United State. Senate by Michael Davidson, Ken U. Benjamin, Jr., anc1 Morsan 1.
Frankel~ for the American lewish Committee Cit aI. by Ansela 1. Campbell, Andrew
Jay Schwartzman, and Elliot Mincber,; for Capital Cities/ABC. Ino., by 1. R.oger
WollenberJ, Carl Willner, and Stephen A. Wciswasser; for Cook Inlet Rejion.
Inc., et aI. by Vernon E. Jordan. Jr., and Damel Joseph; for Oiles
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Tolmlion. Inc., by DoullU B. McFadden and Donald J. Evana; for the Lawyen'
Committee Cor Civil Rilht. Under Law by John PaytGB. Matk S. Henh. Robert F.
Mullen, David S. Tatel, and Norman Redlich; for the NAACP Legal Defense &.
Educational P'und, Inc., by Julius L. Chamben. Charla Stephen Ralston. Ronald
L.. Ellil. Eric Schnapper. Clyde E. Murphy, and N'ollU1 A. Bowie; and for the
National Lea.,. of Cities et aJ. by Senna Ruth Solomon'and Richard A. Simpson.

Briefs of amici curiae urJtna afftrmance in No. 89-700 were fUed for the
United StatcI by AetinI Solicitor Oo~ral Roberti, Actin. Assistant Attorney
General Turner. Deputy Solicitor General Merrill, DeputY AJliltlDt Attorney
General C1eu. anct Midlacl R. Lazerwi~ for the Pacit\c Lep! Foundation by
RoDlld A. Zumbrun. Anthony T. Caao, and Sharon L.. Browne; and for Southeutem
Lepl Foundation, Inc.• by Roben L. Barr, Jr., and G. StcphoD Parker.

Brieft of amici curiae in No. 89-453 were tlled for American Women in Rac1io
and TelevilioD. IDe.• by Richard P. Holme; and for Jerome Thoma Lamprecht by
Michael P. McDoDllcl. [nIl)

1UDGES: BRENNAN. 1.. delivered the opinion of the Court. in which WHITE,
MARSHALL, BLACKMUN, and STEVENS, 11., joined. STEVENS, I., filed a concurring
opinion, post, p. 601. O'CONNOR, 1., flled a dissenting opinion. in which
REHNQUIST, C. J.• and SCALIA and KENNEDY, JJ., joined, post, p. 602. KENNEDY.
1.. filed a dissentin, opinion, in which SCALIA, 1., joined, post, p. 631.

OPINIONBY: BRENNANJ

OPINION: (*"2) [....·4"1 JUSTICE BRENNAN delivered the opinion of the
Court.

The issue in these cases, consolidated for decision today. is whether cct'Ulin



minority pr=fcrence polic:iea of the Federal ConununicationJ Commission violate
the equal protection component of the Fifth Amendment. The policies in question
are (1) a program awarding an enhancement for minority ownel'lhip in
comparative proceeding. for new licenses, and (2) the minority "distress sale·
program. which petm1t1 a limited category of existing radio and television
broadcut stations to be tranlferred only to minority -controlJed ftrma. We
bold that these polici.. do not violate equal protection principles.

I

A

The poUciCI before us today can best be understood by reference to the
history of federal eff'ortl to promote minority [-~~3] participation
[--12] in the broadcutin. indUltl'y. n1 In the Communicatioftl Act of 1934,48
Stat. 1064, u amended. COUsrell a••igned to the Federal Communicatioftl .
Commi.sion (FCC or Commiuion) exclusive authoritY to grant licenses. based on
"pubUc con\'cnie~, intereat, [··-4~fi) or nec:essity." tn pel'MlnA willhin'ln
COl1lUUQ1; and operate fldio and telmaion broadcaat statiOnJ in the United
States. See 47 U. S. C. @@ 1!1. 301, 303,307,309 (1982 cd.). Although for
the put two detaAieI minorities have cOMtituted at least one-fifth of the
United Scala population. during this time relatively few members of minority
group. have held broadcast licensel. In 1971, minoritie.s owned only 10 of the
approximately 7,!OO radio statiODl in the country and none of the more than
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1,000 televi.ioD ItItiODJ, see TV 9, Inc. v. FCC, IlS1U.S. App. D. C. 349, 3'7,
n. 28,495 F. 2d 929,937, n. 28 (1973), cert. denied, 419 U.S. 986 (1974); see
also 1U.S. Commil.iou. on Civil Rigbts, Federal Civil Rights Enforcement Efton
- 1974, p. 49 (Nov. 1974). in 1978, minorities owned less than 1 pcn;ent of
the Nation'. [Ill-13) radio and te1evilion 1WioDJ, see FCC Minority
Ownership Ta. Force, Report on Minority Ownership in Broadcasting 1 (1978)
(hereinafter Task Force Report): and in 1986, they ownedJUIt 2.1 percent of the
mon than 11,000 raclio and tolCYi.ion stations in the United State•. See
National AsIociation of BfOIdQalttn, Minority BroaclQlting Facti 6 (Sept.
19(6). Monovv, thea ItItiItica fail to reflect the ract that. as late
entrantl who oftm have been able to obtain only the less valuable stationl,
many minority [-554] broadcalten serve geographically limited markets
with relatively small audiences. n2

•••••••••••••••• • ·Footnot'M- ••••••••••••••...

nl The FCC has defined the tenn "minority" to include "those ofBlack,
Hi~ Surnamed., Amtricu Eskimo. Aleut, American Indian and Aliltie American
extraction." StatelDlnt of Policy OD Minority Ownership of BrolHieutinl
Fadlitiel, 68 P. C. C. 2cl979, 980, n. 8 (1978). See also Commission Policy
Reprdin. Advancement of Minority Ownel'lhip in Broadcasting. 92 F. C, C. 2d
849,849, n. 1 (1982), citing 41 U. S. C. @309(i)(3)(C) (1982 ed.). ["141

n2 See Task Force R.cport 1; Wimmer. Deregulation and Market Failure in
Minority Proarammina: The Socioeconomic: Dimensions of Broadcast Reform, 8



CommlEnt L. J. 329, 426, n. ~ Hi (1986). See also n. 46, intra.

• • • • • • • • • • • • • • • • ·End Footnotes· ••••••••••••••••

The Commission has recognized that the viewing and listening public suffers
when minoritiet are underrepresented among ownen of television and radio
ilauon.:

"Acute undcrrepreHl1t1tion of minorities amODIJ th. own.rs ofbroadcast
propertia it troublesome because it is the licensee who is ultimately
responsible for identifyin, and servin, the needs and interelU of his or her
audience. Unl.u minorities are cncO\1fllPCl to enter the mainatream of the
commercial broadcastinl buaineu, a substantial portion ofour citizenry will
remain uudenerved and the larger, non- minority audience will be deprived of
the views of minorities. " Task Porce Report 1.

The Commiuion has therefore worked to encoW'a&e minority participation in the
broadcut inc1U1U'y. The FCC bepo by formulatin, rulN to prohibit lieenlees
from diacriminann, apinlt minorities io employment. 03 The FCC cll,;plained
that [*·l!] ''braadcuting il an important mall media form which, because it
maka uae of the airWaves belonging to the public, must obtain a Federal liccDIC
under a public interest standard and must operate in the public interest in
order to obtain periodic renewal. of that liceme. Il Nondiscrimination Employment
Practica ofBroadcut [u*4!7J Licerucel, 13 P. C. C, 2d 766. 769 (1968).
Reawauona dealina with employment pracdcea were juatifted U necessuy to
enable the FCC to satistY [-".5] its obliption under the Communications Act
of 1934 to promote diversity ofpropamming. See NAACP v. FPC, 41~ U.S. 661,
670, n. 7 (1976). Tho United Staw Depanmont of Justice, for example.
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contended that equal employment opportunity in the broadcast industry could
tI'conUibute lipificantly toward reclucina and endin. clilCl'imination in other
indultri.'" beQue of the '''enonDOUl impact which television and radio have
upon American life.'" Nonciilcrimination Employment Practices, supra, at 771
(citation omitted).

• - • - - • - •• - - - ••••• ·Footnotes· ••••• - • - - - - - - - - - -

n3 See, e. g., Nondiscrimination Employment Practices ofBroadcast Licensees,
18 F. C. C. 2d 240 (19C59)~ Nondiscrimination Employment Practices ofBroadcast
Licenseea, 23 F. C. C. 2ei 430 (1970); Nondiscrimination in Employment Policies
and Practicea otBroadca.t LiceRleel, '4 F. C. C. 2d 3'4 (1517');
Nondiscrimination in Employment Polici.. and Practices of Broadcast Licensca.
60 F. C. C. 2ei 226 (1976). The FCC's current equal employment opportunity policy
is outlined at 47 CPR @ 73.2080 (1989).

- - • - ••• - ••• - ••• - -End Footnotes- - - • - - • - ••• - ••• - -
["""16]

Initially, the FCC did not consider minority status as a factor in



liceftling deciliona, maintainina as • matter of CommiJlion poli~ that no
pmvence to minority ownership was wammtecl where the record in a
particular cue did not give USU1'I1\Ct' that the owner'. r8(;c likely would
affect the content of the stationl

• broadeut service to the public. Sec
Mid-Florida Television Corp., 33 F, C. C. 2d I, 17-18 (Rev. Bd.), review denied,
37 F. C. C. 2d 559 (1972), rev'cl. TV 9, Inc. v, FCC, supra. The Courl of Appal.
for the District of CoJwnbia Circuit. however, rejected the COmnUllion's
polition that an "assurance of IUpenor community service attributable to ...
BJadt ownership and participation" wu required before a preference could be
awarded. TV 9, Inc., supra, at J~8, 495 F. 2d, at 938. "'Reuonable
expectation,I" the court held, "'not advance demomtrlt1on, il a bul. for merit
to be accorded relevut facton,'" Ibid.. See also Garrott v, PCC, 168 U,S.
App. D. C. 266, 273, '13 F. 2d 1056,1063 (191-'). [··17]

In April 19", the FCC concbaed a colU'=ren<:e OIl minority ownership
policies, at which partieipants teltifted that minority preferencel wcro
justifted as a means of increuin, cl.iversity ofbroadcast viewpoint. See Task
Force Report 4-6. Buildin. on the result. of the conference, the
recommendatioftl of the wk force. the deCi.iona of the Court of Appeals for the
District afColumbia Circu.i.t, ancla pehtion proposing (·~~6] several
minority ownenhip pollci. flled with the CommillioD in January 1978 by the

Office of Telecommunication. Pohcy (then pan of the Executive Oftlce of the
President) and the Department ofCommerce, n4 the FCC adopted in May 1978 its
Statement ofPolley Oil Minority Ownertmp of Broadcutioa Fadlities, 68 F. C.
C. 2d 979. After rcc:ountinl ttl past efforts to expand broadcul diversity, the
FCC concluded:

"(W]e are compel1ecl to observe that the views of racial minorities continue to
be inl4equate1y represented in the bl'Oldcut media. Thil .ituation i.
detrimental DOt only to the minoritY audience but to all of the viewing and
liltening public. Adequate rtprwentation of minoritY viewpoint. in
Procramminl selVa not ['''*1S] only the needs and intereltl otthc minority
conununity but also eDrlcha and educata the non- minority audience. It
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enhances me divetlUled prolflJlU1linl which il a key objective (*"4~8] not
only of the Communieations AI::t of 1934 but allo of the Pim Amendment." Id., at
980-981 (footnotes omitted).

Oeacribinl its aetiOIlJ U only "tim stepl," id., at 984, the FCC outlined two
elements of a minority ownership policy.

. . . . . . . . . . . . . . . . . .FootIlotes•••••......... 4 .....

n4 Sec TelccommUDicationa Minority Assistance Program, Public Papers of the
Presidents, limmy caner, Vol. 1, Ian. 31, 1978, pp. 2~2. 2'3 (1979). The
petition observed that "[m]inority ownership markedly serve. the public:
interelt, for it ensures the sustained anet increased sensitivity to minority
audiences." Id" at 2.52. See also n. 45, infra.



• ••••••••• - •• - - • -End Footnotes· •••••••.••••••••

Firat. the Commission pledpd to cOR$ider minority ownership as one factor
in comparative proceedings for new Hcel1leS. When the CommiQion compares
mutually exclutivc applications for {"191 new radio Of television broadcut
stations. n5 it [·5~71 lookt principaUy at lix facton: diveni11cation of
I:Onuol of mw medill communicationa, tuu-time patt1elpation in ltation
operation by ownen (commonly referred to u the "lntearation" at ownenhip and
manapment), proposed program service. put broadeut record. etl'ldent use of
the !reqUCDCY, and the character of the applicants. See Poliey Stacement on
Comparative Broadcast Hearings. 1P. C. C. 2<1393. 394-399 (196!); West Miohigan
Broadwting Co. v. FCC, 236 U.S. API'. D. C. 33!, 338.339, 735 F. 2d 601,
604-607 (1984), cert. denied, 470 U.S. 1027 (191'). In the Policy Statement on
Minority Ownenhip, the FCC announced that minority ownership and
partioipatioD in manaaemem would be considered in a compll'llive hearinl II a
"plus" to be weiJhed to,ether with aU other relevant ~eton. Sec WPIX. Inc.,
68 F. C. C. 2d 381, 411-412 (1978). The "plus" il awarded only to the extent
that a minority owner actively participatea in the day-to-day management of
the station.

• • .. • • .. • • .. • • • • • • • • ...FootDotet- • • • • • • .. • • • • • .. .. .. • •

n' In Aahbacker Radio Corp. v. pee. 326 u.s. 327 (194S). we held that wben
the Commisaion wu faced with two "mutuaJly exclusive" bona fide applications
tor liceRle - tbat is. two proposed stations that woulci be incompatible
technolotically - it was obligatee1 to set the applications tor a comparative
hearin,. See id., at 333.

• ,. - -End Footnotes- •. - •..... - • - . - ..

SecoDd, the PCC outlinecl a plan to inerale miDority opportunities to
receive reuai,ned and traDdtmcllicensel throu,h the so<a11ed "cUatnII
sale" policy. See 68 f. C. C. 2d. at 983. AJ a aeneral rule, a licensee whole
qualif1catioDi to hold a broadcut lic... come into question may not ISlip or
transfer that HceD" until the FCC has resolved itl cSoubta in a Donc:omparative
hearin,. The diltrlU lI1e policy il an exception to that practice, allowin, a
broadcaster whOlllicenae baa been c1eaipated tor a teVOQtion heatin't or whose
renewal application 1w been detipatec1 for heart.ns, to ...ian the license to
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an FCC·approved minority enterpri... See ibid,; Commission Policy ReprcUna
the Acivancement of Minority Ownenhip in Broadcaltina. 92 F. C. C. 2d 849,851
(1982). The lI,ignee mUll meet the PCC'. basic qualifications, and the
minority ownership must exceed .so perce111 or be controllin•. n6 The buyer must

pwc:bue the license betbre l·~~IJ the start olthe revocation or renewal
hearing, and the price must not e.'(cccd 75 percent of fair market value. These
two Commission minority ownership policies are ae issue ["21] today. n7

- - - - - - - - - - • - - - - - • ·Footnotes- • - - •• - •••••••• - ••



n6 In 1982, the FCC c1etennlnecl that a limited panncnhipc:ould qualify as a
minority enterprise if the general partner is a member of a minority group
who holds at least a 20 percent interest and who will exercise "complete control
over a station'. a1fairs." 92 F. C. C. 2d, at 8".

n1 The FCC a1Jo announced in itllSl78 ltatement a tax cerillicate policy and
other minority preferences, ICC 68 F. C. C. 2d. at 983, and D. l!); 92 P. C. C.
2et. at 850451, which are DOt at iuue today. Similarly, the Conunillion'.
,ender preference policy, see Olineaville Media, Inc:., 10 F. C. C. 2d 143, 149
(Rev. &1. 1978); Mid-Florida Television Corp., 69 F. C. C. 2d 60'.6"1-6"2 (Rev.
Bd. 1978), set aide on other FOunds, 87 F. C. C. 2d 203 (1981), i. not before
us today. See Winter Park Communication&, Inc. v. FCC. 277 U.S. App. O. C. 134,
139.140, n. !, 873 F. 2d 347, 3'2-3'3, D. , (1989); Metro Broadcasting. Inc., 3
F. C. C. Red 866, 867, n. 1 (1988).:

••••••••••••••• • -2nd Footnotee- ••••••....•... - -

1

In No. 89-4"3, petitioner Metro Broadcuting, Inc. (Metro), challen.. the
CommiuiOD" policy awardinl pretercnca to minority owners in oomparative
licenail1l proc;lIIdinp. Sevl1'l1 appllelfttl, inQluciinl Metro and Raiftbow
8roa4c:utiq (Rainbow), were invoMcl in a comparative proceedil1l to select
amoDi three mutuaUy excluaive proposal. to OOMnlet and operate a new UHF
television station in the Orlando. Florida, metropolitan area. After an
evicientiary hearing, an AdminilUltive Law Judge (AU) granted Metro's
app!1cation. Metro Broackalting, Inc., 96 F. C. C. 2d 1073 (1983). The AU
disqualified Rainbow from oonaicteration because of "misrepretenutiona" in its
application. Id., at 1017. On review aftbe AU'. decision. however. the
Commiuion'. Review Baud diIqfeecl with the ALJ'I tlDdinl repnliq Rainbow's
candor and coneluded that RaiDbow \VB qu.lifled Metro BroadcaItin" Inc.• 99
P. C. C. 2d 611 (1984). The Board proccedecl to conaicler RainboWs comparative
showiDl and foWld it superior to Metro's. In 10 doing, the Review Board awarded
Rainbow a substantial~nt ["'·23) r·~~9J on the JfOUl1d that it Wal
90 perctIlt HitplDic: ownecL whenu MetrO hid only one minority partner who
ownec119.8 percent of the entcrpri... The Review Board found that Rainbow's
minority credit outweilhecl Metro', local residellQl anet civic participation

advantage. lel, It 704. The Commislion clettied review of the Board's decision
laraely witbout dilCUlliOll, stating merely that it "agrec(dJ with the Board's
resolution ofthil call." No. 8~.~~8 (Ott. 18, 198'), p. 2. App. to Ptt. for
Cert. in No. 89"'~3. p. 611.
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Metro IOUght review oftJ1e Comminion's order in the United States Court of
Appeal. for the District of Columbia Circuit. but the appeal's dispoaition was
delayed; at the Commi••ion's request, the court aranted a remand of the record
for further consideration in lilbt of a separate ongoing inquif)' at the
Commission reprding the validity of its minority and female ownership



poUciel, including the minority enhancement credit. See Notice of Inquiry on
Racial, Ethnic or Gender Clwitlcations, 1F. C. C, Red 1315 (1986) (Docket
86-484). n8 The Commission detennined [....460] that the outcome in the
ticensinl ["'241 proceeding between Rainbow and Metro miJht depend on
whatever the Commialion r;onoluded [*'60] in itl gcnera1 evaluation of
minority ownenhip policies. and accorciin,ly it heJd the Iicensin, proceeding
in abeyance pendin, further developments in the ~kct 86-484 review. See Metro
Broadcasting, Inc., 2 F. C. C, R.cd. 14'74, 147' (1987).

• •••••••••••••••• ·Footnotea- •••••••••••••••••

n8 That inquiry pew out of the Coun of Appeal" decision in Steeley. FCC.
24& U.S. App. D. C. 279, 110 f. 2a 1192 (198~). in whiel\ a panel olth. Court of
Appeals held that the FCC lacka statutory aulhority to JI'IIlt enhancement credits
in comparalive Ucense proceedings to women OWDCn. Althoup the panel
oxpreuly stated that "(ulnaer our electsioM, the Commiluon'. authority to
aclopt minority preferences ... is clear. II ia.. at 283,770 P. 2d. at 1196,
the Commiuion believed that the eou.rtls opinion nevertheless raised questions
conc:ernina itl minority ownership policies. Mer the en bane coul1 vacated
the plllel opinion and set the cue for rehearing. the FCC requested that the
Coun of Appeals remand the case without considering the merits to allow the FCC
to recoDJicter the balis of itt preference potiey, The requelt wu aranred. The
ComminioD, "despi~ itt prior misgivings. hal now indicated clearly that it
supporu the diatrell sale" and other minority ownership policies, Shurber,
Broadcut1Da ofHanfora. Inc. v. FCC, 278 U.S. App. D. C. 24, 81, 876 F, lei
902, 959 (1989) (Wild, C. I., diuentinl from denial of rehearin. en bane), and
hu doftnded them before this Court.

• •••••••• • •••••••End Foomotes .
["·2']

Prior to the Commiuton'. QOmpletion of irs Docket 86-484 inquiry, however,
CODar- eDKted ana the Prelident signed l.nto law the PCC appropriations
lelillatiOll for filCl.1 year 1988. The measure prohibited the Commis.ion from
spendinl any appropriated t\mdI to examine or chan., itl minority ownership
polici•. n9 Complrina with this directive. the CommiSlion closed its Docket
86-484 inquiry. See ReexamiDation ofRactal, Ethnic or Genaer Cla.sifications,
Order, 3 F. C. C. Itcc176cS (1918). The FCC alIo reaft\rmed itt grant of the
lim1le in thiJ CUI to Rainbow Broaclcastina. See Metro Broac1caltinl, Inc., 3
F. C. C. Red 866 (1918).

· . . . . • . • • .. . . • . • . . ·Footnotel'· . . . • • . . . . . - .. - . . . .

09 The appropriatioDl lep.lation provide<l:
"That none of the funda appropriated by this Act shall be used to fC\XIJ, to
retroactively apply ch.aDpa in, or to continue a reexamination of, the policies
of the Federal Communications Commission with respect to comparative licensing.
diitrellll1es and tax eeniS.e&tellJ'8I1ted under 26 U. S. C. @ 1071, to expand
minority and women ownership ofbroadcaltinl licente., includinl those
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established in Statement oiPollcy on Minority Ownership of Broadcasl
Facilities. 68 P. C. C. 2d 979 and 69 F. C. C. 2ei 1~91, as amended, '2 R. R 2c1
(1301] (1982) and. Mid·Plorida Television Corp., [69) P, C, C. ld 607 Rev. ed.
(1978) which were effective prior to September 12, 1986, other than to ~lole MM
Docket No. 86-484 with a reiNtatement of prior policy and a liftin, of
SUJpenlion at any sales, !icen.... app!iQUons. or proceecUnp. which wort
suspended pending the conclusion of the inquiry." Continuin, AppropriatioN Act
for P'isca..l Year 1988, Pub. L. 100·202, 101 Stat. 1329·31.

••• - - • - - - - - - •••• ·End Footnotes- ••••••• - - - - - - •••
[....26)

The cue returned to the Coun of Appeals. and I divided panel atftrmed the
Commission's order aWlI'm. the U<:enIe ro RaInbow. The coun concluded that
ita decision was controlled by prior Circuit precedent and noted that the
Commiuion's action WU IUpported by '"hiIb1Y relevant oongrealiooal aetlon that
showed. clear recoanition of the~ underrepresentauon of minorities and
their ponpectives in [1lI561) the broadcast ma.. media.'" Winter Park
Communications, IDe. v. FCC. 277 U.S. App. D. C. 134, 140,873 F. 21'1347,3'3
(198~). quotin, West Michipn. 236 U.S. App. D. C., at 347, 735 F. 2ei. at613.
After petitions for rehearing and IUgestiOnl for rehearin, en bane were denied,
we grantec1 certiorari. 493 U.S. 1017 (1990).

2

The clilpute in No. 89·700 emel'lecl~ I series of attemptl by Faith Center.
Inc.• the liccnJee of a Hartford, Connecticut television station, to execute a
minority di.ueaa sale. In December 1980, the FCC delipated for a harin.

Faith center', application for renewal of its lictNe. See Paith Center. Inc.,
FCC 80-680 (Dec. ["27] 21, 1980). In February 1981. Paith Center filed
with the PCC a petition for specla1 relief Mekilll permiuion to transfer ill
HCC11IO under the eliltrll..... policy. The Commiaion Jflnted the request, sec
Faith Center, Inc., 88 F. C. C. 2d 781 (1911), but the propollC1 lIIe was not
completed, apparently 4ue to the purchaser's inability to obtain adequate
(u·461) fioancin,. In September 1983, the Commission granted a second
request by Faith Center to puraue a distreal lI1e to another
minority -controUed buyer. The PCC rejected objections to the dJ.U'eu sale
raised by Alan Shwbetg, who at that time wu acting in hi' individual capacity.
n10 See Faith Center, Inc., ~4 Radio Rei. 2d (P&F) 1286, 1287·128& (1983); Faith
CentCf. Inc., " Radio Re,. 2d (PaP) 41. 44-46 (Mass Media Bur. 1984). This
_ond diltrell sale 1110 'NY not CODI\1JDmatecl, apparently becaule of similar
financial di1!lcultiet on the buyer'. put

................. . ·Footnotes- .

nlO Mr. Shu.r'oerl is the sole owner of ShUJ'bera Broadcastina of Hartford,
Inc., respondent in No. 89·700.

• • • • • • • • • • • • • - - • -End Footnotel· ••••••••••••••••
[1lI*28]

In Dec:embcr 1Sl83, respondent ShurberJ Broadcasting of Hartford. Inc.
(Shwber,), appliecl to the Commillion for a permit to build a television station
in Hartford. The application wu mutua.lly exclulive with Faith Cener's
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renewal (""62] application, then still pendina. In June 1984, Faith Center
again soupt the FCC's approvaJ for a di.tteaa sale, requestin, permilSion to
sell the station to Astrolin. CommUDicaUonJ Company Limited Partnership
(Aitroline), a minority appli~t, Shurbora oppoaed the sale to AsU'oUne on
a number otgrounda, includin, that the fCC's diltRA sale propam violated
Shurberg'. riaht to equal protection. Shurber, therefore urpd the Commillion
to CSeny the distress sal. requeat and to schedule a comparative hearing to
examine the application Shurber, bad tendered alonpide Faith Center'a renewal
reqUtlt. In December 1984, the FCC approved Faith Center', petition for
pemUlliOll to wip itl broadcul1icenle to AatroUn. punuant to the diltRll
sale policy. See Faith Center, Inc., 99 P. C. C. 2d 1164 (1984). The FCC
rejected Shurbtra', equal proteetion chaUeOie to the policy u "without merit."
ld., at 1171. [**29]

Shurber, appealed the Commission', order to the United States Coun of
Appeal. for the Oiltrict of Columbia Circuit. but 41sposition of the appeal was
delayed pendinl completion of the CornmiNion's Docket 860484 inquiry into tbe
minority ownerahip polides. See supra. at 559. After Conaml enactecl and
the PmidtJ1t liped into law the appropriationlleJislation prohibitin. the FCC
from continuing the Docket 86-484 proceedinlo see supra, at '60, the Commission
reafftrmed its orcJer JI"IIlting Flith Center's roquea to assign it. Hartford
lic:enle to AJtroUne pu1'I\Wlt to the minority cliatress sale policy. See Faith
Cen*" Inc,. 3 F. C. C. Rcci ft~8 (1911).

It. diviclecl Court of Appal. invaUdated the Comnli..ion'. minority dJltteII
sal. policy. Shurber, BroadcutlDI of Hartford, Inc. v. FCC, Z78 U.S. App. D,
C.l4, 876 F. 2d 902 (1919). In a per curiam opinion, the panel majority held
that the policy nuncoDltitutioDllly cleprivu Alan Shurberl and Shurber.
Broadc:uting of their equal protection rights under the Fifth Amendment because
the proaram is not IWTOwly tailored to remecly put discrimination [··30) or
to promote [·~63] prolJ'lmmin, diversity" and that "the proaram unduly
burdens Shurber& an ilUlOClDt nomninority, and is not reasonably relattd to the
intereltl it secks to vindicate," Icl., at 24-25, 876 F. 2ei, at 902-903,
Petitions for rehearing anclsugatiollS for rehearing en blne were [· .....462)
denied, and we granted certiorari. 493 U.S. 1018 (1990),

II

It il ofoverridiDl significance in these caHl that the FCC's minority
ownership proarams have been specifically approved .- indeed. mandated - by
Conarea In Fullilove Y. Klutznick, 448 U.S. 448 (1980), Chief Justice Buraer,
writinl for ltimIelf and two other JUSUCtl. observed that although: 01 (a] program
that employs racial or ethnic criteria, .. calls tot close examination, II when
a proJrUD employinJ a benign racial clusificauon is adopted by an
administrative Ipncy at the expliCit direction of Consrell, we are "bound to
approach our task with appropriate deference to the Congress, a co-equal branch
charpc:l by the Constitution with the power to 'provide for the ... ,cneral
Welfare of the United States' r....31] and 'to enforce., by appropriate
legislation,' the equal protection auaranteel of the FoUtteenth Amendment." Id.,



al472; see also id., at 491; id" at '10, ant15154~16, n. 14 (Powell,I..
ooncurring); id., at 5114520 (MARSHALL, 1., concurring injuc1lI11ent). We
explained that deference Wat appropriate in light of Congress' in.Ututional
competence at the National Uaillature, see id., at 490 (opinion ofBUIler, C.
I.); id., at 498 (powell, I., conc:umng), at weU u Congr.' powers und.r
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the Commerce ClaUlt, see id., at 475-4715 (opinion ofBW'.er, C. 1.); id.• at 499
(powell, I., ~ncutri.aI). the Spendin, ClaulC, .. id., at 473-475,478 (opinion
efBuraer, C. J.), and the Clvil War Amendments, ICC id., at 476-4'18 (opinion of
Burler, C. 1.); id., at '00, 508·'09 (powell, 1.. concurring). n11

• • • • • • • • • • • 4 • • • • • • Footnote.- • • • - • • • • • • • - • • • • •

nIL JUSTICE O'CONNOR', suucadon,that the deference to Congreu described in
Fullilove mted entir.ly on Congrou' powen WIder @ 5 of the Fuurtlenth
Amendment. POse. at 606-607, il simply incorrect. The Chief Justice e:<presl'r .
noted that in eDldin. tM provi.ion at iSlue. "Conaress employed an amalgam of
ita speci1ica1ly delegated powell." 448 U.S., at 473.

• •••• - •••••••••• ·Bnd Footnotes· - • - ••••• - •••••••
[""32]

[*'641 A ~ority of the Court in Fullilove did DOt apply strict scrutiny
to the race-bued cla.li1ication at issue. Three Members iAqwnd "whothcr the
objectivet ofth[o] legillation are within the power ofCoDJNII" aDd "whether
the limited UIC of racial anc1 etb!Uc criteria. . . il a coDltitutiouUy
permiuible meana for Khicvin, the conpuional obJec:tiva." Id., at 473
(opinion ofButpr, C. J.) (emphalil in oriJiDal). Three other Members would
have upheld benian racial clallificatioDl that "1CJ'\Ie imponInt ,00erD1lleDtal
objcetivel and are substantially related to achievement of thOle objectiva. II

Id., at '19 (MARSHALL,J., coDCUtrin. in judgment). We apply that standard
today. We bold that beni,n raceconscioua measures manc1ated by Conarm n12 ••
even if those [*565] moalUftl are (..• ...463] not "remedial" in the sense
ofbein, cleIiped to compensate victims ofput aovernmenra1 or societal
dilCrimiDation - are ~nltitutiona1ly pormiaibJe to the extent that they lerve
important aovemmental object1vel within the power of Conpss and are
subltalltia11y relaled to achievement otthoH objectives. [··33]

· ...•...•.•••••. • ·Pootnotes- ••••• - .

n12 We fail to understand how 1t1STICE KENNEDY can pretend that e.wnples of

"beNp" ~1\ICioUi meuure. include South African apartheid, the
"Ieparac.cebut·equal" law at iaue in Plcny v, Ferguson, 163 U.S. '37 (1896),
and the internment of American ejtizens of Iapane. am:eatly upheld in Koremarsu
v. United States, 323 U,S. 214 (1944). We are confident that an "examination of
the legil1ltive scheme and ita mltery,II Weinberpr v. Wielenfeld, 4%0 U. S. 636,
648. n. 16 (191~), will separate benip meuures from other typea of racial
cJu.ificatiolll. See, e. ,., Miui••lppi Univ. for Women v. Hopn, 458 U.S.
718, 728·730 (1912). Of COutle, "the mere recitation efa benian. compensatory
purpose is not an automatic ahiold which protec:tl agaiDit any inquiry into the



actual P\Ul'OItI underlytnS a Itatutory scheme. II Weinberger, supra, at 648; see
also Brat. Foreword: In Dctenle althe Antidiscrimination Principle, 90 Harv.
L. R.ev. 1,21-22 (1976); StraUII, The Myth ofColorbllndnclI. 1986 Sup. Ct. Rev.
99, 128-129. The concept ofoenip race-conacious measure••- even those with at
leut some nonremedial purpa_ •• is as old III the Fourteenth Amendment For
example, the Freedman'. Bureau AQU authorized the provision of land, education,
medical care, and other mistance to Afro-Americans. See, e. g., Con,. Globe.
39tb CoOl., lit SelS., 630 (1866) (IWement otRep. Hubbard) ("I think that the
nation will be a ifUt piner by encowqing the policy of the Freedman's
Bureau. in the cultivation of ita wild landt, in the increucd wealth which
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indUltI)' brinp BDd in the tutoration of Jaw and order in the insurleDt
Statu"). See aenerally Sl1lda1ow. Racial Preferences in Higher Education:
Political ReaponsibUity and the JudiciaJ Role.. 42 U. Chi. L. R.ev. 6"3. 664-666
(197'); S<:hnapper, A1firmative Action and the Legislative HJstory of the
Fourteenth Amendment, 71 Va. L. Rev. 753, "4-'83 (198~).

- ••• • ••• - •• - •• - • -End Footnotes- - - - - - - - ••• - •••••
[**34)

Our decision Jut Term in Richmond v.I. A. Croson Co.• 488 U.S. 469 (1989),
COnoemiDll minority .....ide proanun adopted by • munic:ipaUty, does not
pre&Cribe the level of sc:n.ttiny to be applied to a benign racial clusiftcaUon
employed by Ccmgna. AI JUSTICE KENNEDY noted, the que_ion of congrelSional
action wu DOt before the Court, id., at 518 (opinion concunin, in part 8J1d
concurriD. in judplent), anellO CrotOn cannot be read to undermine our decision
in Fullilove. In fact. much of the tanauaP aDd reuoninl in erolOn reatftrmect
the lesIOn of Fullilove that racecoDlCious cIalliftcatioDl adopted by Congress
to addreu racial and ethnic dilcrimiDat.lon are IUbject to a different ItIndard
than such clallificauODl pl'elCribcd by ltato and local pemmentl. For
example. IUSnCS O'CONNOR, joined by two other Mcmbel'l of this Court. noted that
"Conpel' may iden~ ancl redreu the dectI ofsociety-wide discrimination."
488 U.S., at 490, IDcl that Coqrea "neecl net make specific findings of
diserimJaation to eDPI' in rac:e-eonlCioua relief. II Id., at 489. (·*H] n13
EchoiJl& FulliloveJ••mpbuil on Conpi [*~66) al a National Legislature
that staDda abaYe factioual poUuca. ruSTICS SCALIA arguec1 that 8S a matter of
"sodal reality IDd aovemmentaJ theory." the Federal Government is unlikely
[···464J to be c:aptured by minority racial or ethnic sroup. and u.sed as an
instrument ofdiJcriminalioll. 488 U. S., at ~22 (opinion concurring &n
judgmeaU). rusnca SCALIA expiained that "(tJhe struggle tor radal justice hal
hiltOri~y been a mut. by the natioDlI society against oppression in the
individual 8tata. II because of the "heiptened danpr ofoppreSlion from
political faetiOI1l in small, rather than tarae, political units.· Yd.. at 512,
'23. n14

.....•••••••.••• • -Pootnotes- ..

n13 JUSTICE O'CONNOR, in a passage joined by THE CHIEf' ruSTICE and JUSTICE
'WHl'm, obten-ecl that the dec:i.ion in Fullilove had been influenced by the fact
that the let-aside prosram at issue was "'conaressionally mandated.'" 488 U.S..



actual putpOleI underlyina a statutory scheme." Woinber,er, supra. at 648; see
also Breit, Foreword: In DefelllCl of the Antidiscrimination Principle, 90 Harv.
L. Rev. 1,21-22 (1916); StrIUII, The MYth ofColorblindneaa, 1986 Sup. Ct. Rev.
99, 128.129. rhe concept ofbenian racc-eonscioUi meuurea - even thoM with at
least lOme nonremedial purpolel - is &I old as the Fourteenth Amendment. For
example, the Freedman'. Bureau Acts authorized the provision of land, education,
medical care, and other usistanee to Atro-Americans. See, e. J., Congo Globe,
39th Con•., lit Sen., 630 (1866) (ltatemenl or R.ep. Hubbard) (~I think that the
natioD will be a great piner by encouraling the policy of the Preedman',
Bureau. in tht cultivation of ttl wild lands. in the increased wealth which
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inc:l1lltJY brinp md in the rettaratioD of law IlDd order in the iIllUl'pftt
States"). See pnerally Sandalow, :Racial Preferences in Hiper Edu(iluon;
PoUtical1lelpol1libUity and the 1udicial Role, 42 U. Chi. L. Rev. 653, 664-666
(19"); Sc1ulapper, Amrmative Action and the LeJiliative Hiltory of the
Fourteenth Amendment. 71 Va. L. Rev. 753, 754-783 (198').

• • • • • • • • • • • • • • • • -End. Footnotes- - .
(.....34]

Our deoilion lut Tenn in Richmond v. 1. A. CrolOD Co., 488 U.S. 469 (1989),
COncem1n" minority Itt-uid. program adopted by a municipality, does not
prucribo the level of scrutiny to be applied to a beDisn racial clauiftcation
employed by COD8l8lI. Al1tJSTICE KENNEDY noted, the qlleltioa ofconsreuionai
action \\'II DOt before the Court, id., at '18 (opinion concurrin. in part and
conwrrint in juclpent), and 10 C1"OIOD canDor b. read. to undermine our deci.ion
in FulWove. In fact, much of the lanpap aM reuoning in C1'OI00 redirmed
the I_IOU at FulWove that raceconlCiOUI claslli1lcationl adOpted by Cooaren
to addreaa racial aD4 ethnic: diJc:rimination are subject to a cU1fereftt standard
than IUch c1us1flcatioDi pl'ClCribed by stale and loca1governmentJ. Por
example. JUSTICE O'CONNOJl, joined by two other Members of this Court, noted that
"Coolf'II may id~ and redrell the effec;ts of lOCiety-wtdc dilcrimiuation, II

488 U.S., at 490, and that COOpel' t1need DOt make specific: findings of
dilCl'iminatioD to e11PP in race-eonICious reUef." Id., at 489. [··35] 013
Echoin. Fullilove'. mnphuil OD Conll'''s [·5661 a. I National Lesillature
that ItaDdt above factional politics. rusnCE SCALIA araued that u a matter of
"5O'W reality aDd IOYIl'IUDIUtIl theory," the Federal Oovernment i' unlikely
[·...464] to be captUred by minority racial or ethnic JI'Oups and \lied al an
instnUnIDt of dilCrimiaatioD. 488 U.S.• at '22 (opinion concurt'in, in
ju4ament). JUSTICE SCALIA explained that "(tlbe luugle for rad,1 juttice has
historically been a SU'\lU1c by the national society apinat oppreuion in the
individual Statet,I' because at the "heightened danger ofoppre••ion from
poUtica1 factions in small, rather than larp, political units." Id.• at '22,
'23. n14

........................... ·:Footnotes- ..

n13 JUSTICE O'CONNOR, in a paJII.ejoined by THE CHIEF JUSTICE and JUSTICE
WHITE, observed that the decision in Fullilove had been influenced by the fact
that the let-aside proaram at issue was "'congressionally mandated.'" 488 U,S.,



at 491 (citation omitted.~ emplWI.1n original). JUSTICE O'CONNOR's opinion
acknowledgecl that our decision in Fullilove regarding a congressionally approved
preferenc:c "cUd not employ 'strict scrotiny.''' 488 U.S., at 487. (**361

n14 See alao id., at 49'-496 (opinion of O'CONNOR, 1.); Ely. The
Constitutionality of Reverse Racial Disc:rimination, 41 U. Chi. L. Rev. 723,
728-73' (1974), oited with approval in CrolOn, 488 U.S. at 496 .

• • • • • • • • • • • • • • • • ·End Footnotes- ••••••••••••••••

We hold that the FCC minority ownership poliCies pall muster un<1er the test
we announce today. First, we find that they serve the important iovemmental
objective ofbroadeaat diversity. Second, we conclude that they are
substantially related to the achievement of that objective.
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A

Conpels found that "the~a at past inequities stemming from racial and
ethnic di.crimination have resulted in a severe Wlclerrepreaentation at
minoritiel in the media ofnws communication•." H. R. Cont. Rep. No. 97·765,

p. 43 (1982). Conifesl anel the Commiuion do not justify the minOrity
ownenhip policies striet1)' u remedies for vie:timt of thil dJscriminatJon,
however. Rather, Conpcss a\\4 the FCC have selected the minority ownership
poUciea primarily to promOfa proarammina diversity, and they urp that such
cliveni~ ["37] il an importllDt penunental objective that can RM as a
COnat1tutio1W buil for the preference policies. We qree.

We have lon, recognized tbat "[b)ecause aflhe sc:arcity of{electromalM\ic)
frequencies. the Qovernmeftt il permitte4 to put restraints aft lic:enllet in ravor
of others whole views (*567] should be cxpreued on this unique medium." Red
Lion Broadc:uU1lI Co. v. FCC, 39' U.S. 367, 390 (1969). The Government's role in
distributiDi the limiteel number o!broadcut licetUel is not merely that ofa
"traffic officer," National BroackaltiDI Co. v. United State., 319 U.S. 190,215
(1943)~ rather, it is axiomatic tbat broadcutin. may be relU1ated in lipt of
the nptl of the vitwiqlD4 UsteDhtlaudicz= and tbat lithe wideIt possible
dissemination of information from cUvene and ancalOniltic sources is essential
to the weltare oftbe public." AJlOClltecl Pres. v. United Statea, 326 U.S. 1, 20
(1945). Saftpardiqthepublicls ript to receive a divenity ohiowa and
information over me airwava ia therefore an integral component of the fCC's
ntillion. We have obtetvecl (--3S1 that "'the "public inte~at" standard
necessarily iAvitei ref'etence to FirIt Amendment principles,'" FCC v. National
Citizens CommittH for BroadcaltillJ, 436 U. S. 77'. 795 (1978), quotin, Columbia
Broadcutina System, Inc. v. Democratic National Committee. 412 U.S. 94. 122
(1973), and that the CommunicatioQl Act of 1934 bas de.ianatec1 broadcasters al
"flducilrieafor the public:: PCC v. League of Women Voters otCal., 468 U.S.
364, ]77 (1984). {"*4651 "mho people u a whole retain their interest in
free speech by radio [and other forma ofbroaclcastJ and their colleeuve right
to have the medium function ClOnliltently with the enda and purposes of the First
Amendment.· and "(iJt is the rapt of the viewers and listener., not the riiht
of the broadcasters, which is paramount." Red Lion. supra, at 390. "Conpesa may



· . . seek to alSUR that the public receives through this medium a balanced
~rcsentation ofinfonnation on issulS afpublic importance that otherwise might
not be acldreueci if ~ontrol of the medium were lea entirely in the hands of
thoac [··39] who own and operate broadcastina ltationl." leap of Women
Voters, supra, at 377.

ApinIt thia baclqroun4, we conclude that the intlrest in cnhancin, broadl;&lt
diversity is, at the very least. an important 8O"'cmmcntal objective and Is
therefore a sumcient [-'68] baaia for the Commislion', minority
ownership policies. Just as a "diverse student body" contributing to a "'robust
exchanBe of ideal'" is a "collltitutionally permissible ,OIl" on which a
race-conacious university admi"iol1l program may be predicated, Regents of
Univenity of California v. Bakke, 438 U.S. 26S, J11·313 (I 97") (opinion of
Powell. 1.), the diversity otviewl and i.ntormation on the airwaves serves
imponant Fint Amendment values. cr. Wy,ant v. JaclclOo Board otEducation, 476
U.S. 2151, 314·315 (1986) (STEVENS, 1., dissentina). nl~ The bencftts ofluch
divenity arc not limited to tho members of minority groupa who gain acceu to
the broadcuting in4UIUY by virtue of th~ ownership policJcl~ rather, the
benetltJ redound to all mcmbert of the viewin. and listemn. audience. As
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Conareu found, "the American {"401 public will benct1.t by haviDl aeee.. to
a wider diversity otiDformation sources." H. R. Con! Rep. No. 97.16', supra,
at 45; see allO Minority Owncnbip ofBroadwt StatioDl: Hearinl before the
Subcommittee on Communioations of the Senate Committee on Commerce, Science, and
Tranaportation, 101st Cong., 1st Sea., 66 (1989) (testimony ofR.oderick Portt!',
Deputy Chid. Mal, Media Bureau of the FCC) ("mho FCC'. minority poUciCi
are baled on OW' conclusion that the entire broadcut audJcnce, reprdleu of
ita racial compolition, will benefit"'.

• • • • • • • • • • • • • • • • • -Footnota- • • • • • .. • • • • • • • . - • •

nl' In Wypnt v. Jackson Board ofEciucation, JUSTICE O'CONNOIl noted that,
"althoup its preci. contourl are un=tain, a state interest in the promotion
of racial diversity hal been found IUtDciently 'compelliDl,' at least in tl\e
context of higher educatioa, to IUpport the uae of racial conJideratioDJ in
furtherins that 1nterCIl" 476 U.S., at 216 (opinion concurring in part and
conc:urrUll iDjudpwnt). She ftuther stated that "nothina the Court hu said
today nec:uurily toreelOtel the pouibiUty that the Cautt will ftnd other
govemmeDtl1lAtel'lltl which have bea relied upon in the lower courts buC which
have not beta. paued on here to be sufficiently limportant' or 'compellinr to
5lUtIin the use ofdirmativc action policiel. II Ibid. Compare post, at 612
(O'CONNOR, 1.. diSICDuna).

• ••••••••••••••• ·:End Footnotes· ••••••••••• - ••••
["41)

{*"69) B

We also find that the minority ownerlhip policies arc subltantially related
to the ac:hievement of the Government'. interest. One component of this inquiry



;oacems the rclauonahip between expanded ["'*·466] minority ownership and
gruter broadcUt diversity~ both the FCC and Congreu have determined that such
a relationahip WItS. Although we do nOl "'defer' to the judgment of the
COJ1iRSS and the Commission on a constitutional quation," and would not
"hesitate to invoke the CoDftitution shoUld we determine that the Commission has
not fulftUe<llta task with appropriate sensitivity" to equal protection
principles, Columbia Broad~t1DI SYMem, Inc. 'V. Democratic: National Committ..,
412 U.S., ar 103, we mUll PlY clOlO attention to the expertise ot the Commission
and the faett1ndin, of Congra. when analyzin. the DCXUIbe~ minority
ownmhip and prcgrammin, diversitY. With ~pecr to this "complex" empirical
question, ibid., we ale required to Jive "great weight to the c1=c:isiolll of
Congrcu anc:i the experieace of the Commission." Id., at 101.

1

The fCC hal dettnninecI dw iDc:rea1Cd minority (··42] participation in
broackuti.Dl promotes prasrammin, d.ivel'lity. M the Commiaion observed in its
1978 StatemeDt ofPolicy on Minority Q\ynmhip ofBroadcastinl Facilities.
"ownership afbroadcut fac:ilities by minorities i. [a].ipUflcut way ot
fosteriD, the incluaicm of minoriry views in rhe area ofproarammin,," and
"[f]ull minority participation in the ownership and manapment ofbroadcut
facllitiea ruultl iD a more d1verIe selection ofprogrammins." 61 F.' C. C. 2(\,
at 981. Pour yean later, the pce e~lainod that it had taken "step. to enhance
the ownerlhip and participation of minorities in the media" in order to
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"inae81(e] the divenity in the ~ntrol otthe media and thus diversity in the
selection of available prolJ8llUllin8, benefttting the public and serving the
prinoip1e ofthe Pint AmendmeDt.· Minority Qwnersbjp in Broadcutin"
[-"OJ 92 P. C. C. 2d, at S49-8SO. See allO Radio Jonelboro, Inc., 100 P. C.
C. 2d 941,9.', n. 9 (1985) ('''[TJhere is a critical underrepresentatlon of
minoritioa in broackut ownmhip, 1M fWJ minority participation in the
ownenhip aDd mauapment ["43] ofbroack:ast facilities is ClleI1tial to
realize the fillldamentll pit ofprolllInmina diversity and diversU1cation of
ownership'") (dratiOll omitted). The PCC's conclusion that there i. In
empiricallllXUl between minority ownership and broackaatina dh'mity is a
product of ita expeniH, and we accord its judpnent deference.

Furthermore, the PCC'. realOnina with rapect to the minority ownership
pollci" iI couilleDt with 10nptaDdin, practic;c under the CommunicarioOJ Act.
From itl inception, public regulation ofbroadCUting baa been premiscd on the
usumption that diveni1lcation ofownership will broaden the range of
programmiq available to the broadcast audience. 016 ("·4611 Thus, "it is
UPOJl ownenbip that public palie;y placa (·571] primary reliance with
retpeet to diversification at content, and that histOrically hal proved to be
sipiftcantly influential with fClpCCt to editorial c:ommeatt and tho pmentation
of newt." TV 9. lng., 161 U.S. App. D. C., at 3'8, 49~ F. 2d. at 931 (emphuil
added). The Commiulon bas never re1iecl on the market alone to ensure that the
needI olthe audience arc met. Indeed, one of the ["44] FCC's elementary
reaulatory ISIUD'lptiona i. that broadcast content is not purely market-driven; it
it were, there would be little need for coDlideration in licensing decisions of



such factors II integration of ownership and management, 1O(;8J residence, and
civic participation. In this vein, the FCC haa compared minority prefeRRces
to local residence and other inteJl'&tion credits:

"[B]oth local r.lidcnce and mJnority ownership are fundamental conaiderations
in our liceDlin, scheme. Both polletea complement our concern with
diversification C1C contrOl ofbroadcast owntrship. Moreever. similar
a.swnptioDJ underlie both policies. We award enhaDcement credit for loc:alJ
residcuc:e becauH ... [ilt il expceted that [an] inc:reuec1 knowledp of the
community of liQtaH will be reflected in a statioo', propamming. Likewise,
credit for minority ownership and participation is awarded in a compatltive
proceedinl [bccauIel 'minority ownership is likely to increase diwnity of
content, ospec:ially of opinion and viewpoint'" Radio loneaboro, ~., sup.... at
945 (footnotes omitted).

• • • • • .................. ••Footnotes••••• III - •••••• - ••••

n16 For example, in 19~3, the Conun.luion promulpted the Am of ttl
multiple ownel1lhip rulea, the "!w1damental putpOle" C1Cwhich il "to promote
d.iversi1lcation of ownership in order to maximize diversification of propam and
MlVice viewpoinu." AmtDdment of SectionJ 3.35,3.240, aDd 3.636 ofRu1eI and
ReaulttiOQI Relating to Multiple Ownership of AM, FM, and Television Broack:alt
Station., Report and Order. 18 F. C. C. 288,291. Initially, the multiple
ownenhip rule. limited only the common control ofbroadcast 1tati0rll. The
Commiuion'. current rWu inchldllimttauona on bfOl(kutlncwlPlptl
croll-ownenhip, eablelte1tYi.lon croa-ownership, broadcast service
crou-ownetlhip, and common control ofbroadcaat stationa, See 47 CFR @@
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73.U", 76.501 (1989). The Commission hal alway. foCUIed on ownership, on the
theory that t1owneJ'lhip carries with it the power to select. to edit, Ind to
chao. the methodI, nwmer uctemphasi. atpl'elCntation, all ofwhich 11"1 a
critical upect of the Commiaion'. concern with the public intereat." Amendment
of Sectiema73.34, 73.240, ancl73.636 ofCommi••ion'. Rut.. Relating to Multiple
Owncnhip of Standard. PM, and Television 8roadca. Stations, Second Report and
Order. '0 P. C. C. 2d 1046, 10'0 (1915)~ He allO Amendment of SectioDl73.J'.
73.240, and 13.636 of Commiuion lulu Relatin. to Multiple OwDonbip of
Standard, PM, ancl Tc1eviaion Broa4cut Stations, Pirst Report and Order, 12 P.
C. C. 2d 306.307 (1970) (multiple ownership rules "promot(ej diversification of
proaraznmin'lOW'CCI and viewpoints"); Amendment ofSeetion, 73.3', 73.240, and
73.636 of Commiaaion'. Rul. RelatiDa to Multiple Ownership of Standard, FM and
Televi.ion Broadcut Stations, Report and Order, 4~ F. C. C. 1476. 1477, 1482
(1964) (" rohe areater the diversity ofownership in a particular area, the lell
chance there is that a singlo perI011 or paup can have 'an inordinate effect in
a ... programmiqleNe, on public opinion at the regionallevel"');
EcUtorializina by Broadeut LiCClUeea, 13 P. C. C. 1246, 12'2 (1949) (ownership
enablellicenlee "to inJure that his personal viewpoint on any particular issue
is preaented in hia station's broadcaltl").



- •• - •••• - • - ••• - • -End Footnotes- .. - - - - ...... - - - - ...
["4~}

Congresa also ha. made cleat its view that the minority ownership policies
advance the loal at clivene ptognunmin,. In recent year., Congreu baa
.~i1ica11y required the Commi.sion. throuJh appropriations leli.lltion. to
maintain the minority ownenbip policies without alteration. See n. 9, supra.
We would be remi••, howewr. ifwe ipored thelona hillory ofconaresaional
suppon for those polj~eI prior to the p....p of the appropriatioDJ Acts
becauso. for the put two decada. ConFCSI has coDJistently reQOpized the
barrien encountered by minorities ill enterinlJ the broadcalt industry and baa
expressed emphatic suppon for the ColDIlUs.ion'. attemptS to promote programming
[u*4681 ciiversity by inorealiq minority ownenhip. Lirnitin. our analysis
to the immodiatc lepslltive histoly of tho appropriadona Acts in question .
"woulcl eoo an artif1cial barrier to {al fuU \Uldemanding of the lelislative
proceu." FulliJove v. KluWlick. 448 U.S., at ~02 (PoweU. 1., concurrioJ).
The "special attribute [ofConplll} U a lelit1ative body Uea in ill broader
miNion to i.nveatipte and con.ider all facti ancl. opinions that may ("46) be
relevant to the raaluuon of an iaue. One appropriate IOW'CC i. the
infOnnation anci expertise that ConllCU acqu1rel in the conaideration and
enactment ofearlier legil1ltioD. Alt8r Congreu bas lep.lated repeatedly in
an area of national concern, ita Membcn pin experience that may recluce the
need for trcab hearinp or prolODpd debate when ConlR'l IIIln considen action
in that area." rd., at '02.~03; III a110 tel. at "78 (OptniOD ofBurpr, C. 1.)
("C0DJI'CU. of coone, may lclil1att without compUin, the 1dncl of 'record'
appropriate with respect to judicial or actminlltrative proceeclinp").

Conpu' experience bepn in 1969, when it conaiderecla bill that would have
eliminated the comparative bearln, in U,** renowal proceedin8l. in order to
avoicl"the flling ofa [*~73) multiplicity atcompetin, applications, often
from IfOUpi unkoown" aDd to reltore order and predictability to the renewal
procca to "Jive the current liceue holder the benefit of the doubt warranted
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by hi. previoul investment and experience." 11' Congo Rec;. 14813 (1969) (letter
of Sen. Scott). CoJllrCU beard teIdmony that, because [....47) the molt
valuable broBdcllt license. were Uligaed many yean ago. comparative bearinp
at the renewal ..... afford an important opportunity for excludecl poups.
partiQUlarly miDoritia. to gain entry into the industIy. n17 Opponents wamed
that the bill woulcl "exclucle minority &roUPI from station ownership in
important markets" by "fr{eeziqJ" the distribution of existi.naUceDleJ. n18
Coops, rejected the bill.

'" • • • • • • • • • • • • • • .. • -Footnota-- • • • lit • • • • • • • • • • • • •

n17 See Amend the CommUDicatiol1l Act of 1934: Hearings on S. 2004 before the
Subcommittee on Communications of the Scuate Committee aD Commerce. 9IIt Coni.•
1st Scs•.• pt. I, p. 128 (1969) (testimony ofEarle Moore, National Citizens
Committee for Sroadeutin.); icl.. pt. 2, at '20-"21 (testimony of John



Pambcrton, American Civil Liberties Union); id.• at 566·'67 (testimony of David
Batzka, tJDitccl Christian Mintonat)' Society); id.• at 626-627 (testimony of
William Hudgins, Freedom National Bank).

a18 Id., at 642 (testimony of John Mclaughlin. then auociate editor of
America magazinc).

• ••••••••••••••• ·El1d Footnotcs· •••••••• - - ••••••
[....48]

COIllfCA QOnfronted the iuue apia in 1973 and 1974, when conpaaional
committeet beld exteaaive bearlnp on proposala to extend the broadcalt license
periocl from three to five yean and tom~ the comparative hearinl proceu
for licenJe renewala. Witn.... reiterated that renowals provided I vtluable
opportuDity for minorities to obtain I foothold in the indumy. n19 The
propoll1. wen never enacted, and the refttWll procell WIt left intaCt.

• •••••••••• ~ ••••• ·Footnotn- - •• - •••••••••••••

n19 See Broadc:ast License Renewal: Hearings on H. R. 5546 et at. before the
Subcommittee on Communications and Power of the HoUle Committee on Interstate
and Foreign Commerce, 93d Coni., lit Sell., pt. 1, pp. 495~97 (1973) (testimony
of WilUam E. HaDkI, Pittlbutah Community Coalition for Media Chanp); id., at
5.52·"9 (teItimoDy ofRev. Oeorp Brewer, Greater Da11aa-Port Worth Coalition
for tho Pree Flow of Intormation); id., at '72·594 (testimony of James McCuller,
Action for I Better CommUDity, Inc.); id., pt. 1, at 686~89 (testimOny of
Morton Hamburl, adJUDct ...iltant pro!eIlOr of conununic:atloaalaw, New York
UniVCl'lit)'); Broadcut LicenH Renewal AQt: Heftrinp OD. S. 16 It a1. betbre theO
Subcommittee on CommUDicatlona of the Sca.ate Committee OD Commerce. 93d CoDl.,
2d Seal.• pt. 1, pp. 325·3~9 (1974) (testimony ofRonald H. 'Browa. National
Urban Ltacue); id., at 376-381 (telUmony of Gladys T. Lindsay. Citizena
Committee on Modia); id., at 401-411 (testimony ofJoseph L. Raub. lr.•
Leaderahip Collfeten~ on Civil Ri.hts and AmerlcaDJ for Democ:ratic Action); id.,
pt. 2, at 785·800 (tesUmony ofManuel Fierro, Raza Aasodation of Spam.h
Surnamed Americans).

• •••••••••••••• .. -:End Foomotet· •.. - •••.....•...
[...·49]
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[·~74) [•••469) OuriDa 1978, both the FCC and. the Otftce of
TelecommUDieatioDJ Polley preacnted their views to Congrell II it conJidered a

bill to dereJUlate the broadcut indUitry. The proposed Communications Act of
1978 would have, amoa.a other thin.., replace4 comparative heartnp with a
lonelY and created a fund for minoritiea who sought to purchue statiON. AI
deacribed by Representative Markey, the measure was intended to increase "the
opportUnities for b1ackJ aDd women and other minorities in thil COUDtry to get
into the communications system. in this country so that their point of view and
their interests can be repreuntecl." The Communications Act of 1978: Hearinp on
H.lt 1301' before the Subcommittee on Conununications of the House Committee on
Interstate and Foreign Commerte, 9~th Cong., 2d Sess.. vol. 3. J)t. 1. p. '9



(19'8). The bill'slpOftSOr, Representative Van DeerUn, stated: "It was the
hope, and with lOme reason the expectation of the framers of the bill, that the
molt e1l'ective way to reach the inadequacies of the broadcut indumy in
employment aM ptOaramming would. be by doinllOmething at the top. that is,
increuing minority ownership and management ["'50] and control itt
broadcast nat1ona. K Id., vol. 3, at 698.

The Executive Branch objecttcl to the lottery propoaal on the ground that it
would hann minorities by eliminatina the credit granted under the comparative
hearin,scheme U developed by the FCC. See id., at ~O. Althoujh it
acknowleclpcl that a lottery could be stnlotureel to alleviate that ccncom by
attributin, a weight to minority ownenhip. Nt id.• at 85, the EXflQ1tive
Brand1 explained that it preferred to [-'7'] grant creQit for minority
ownership dUl'inl comparative hearings I' a more finely tuned way of achilWing
the Communication Aet'.goal otbroaclcut divenity. see ibid. (contendin, that
a lottezy woulcl DOt take into aa:aunt the individual needl of particular
communities).

Althoup DO lottery lepilation wu enacted tbat year, Conareu continued to
explore the idea, 020 and when in 1981 it ultimately authorized a lottery
Proc:odurc. Conpu [···4701 "tabU.hed a con<Xlmitant system of minority
preferences. See Omnibus Budget Reconciliation Act of 1911. Pub. L. 97.H, 9'
Stat. 3'7, 736.737. The Act provided that where more than one application for
an initia1liccnle or <Xlnatruction permit wu [··'1) rec:eJved. the Commillioll
could grant the license or permit to aqualiflecl applicant "throulh the use ofa
system ofraDdom Hleetion," 47 U. S. C. @309(i)(1) (1982 ed.), so lon, I' the
FCC adopted rulca to ensure "significant prefetencel" in the lottery procell to
groupI underreptesentod in the ownership or teleconununic:atioftl facilities. @
309(i)(3)(A). The aa:ompanyin, ConfcreDce Report aMOUnCed ConPl'S Kftrm
intention" to award a lottery preference to minorities and other historically
underrepretented IfOUpi••0 that Ktbe objective of increalin, the number of
medii outlets owned by such personl or group. (would) be mee." H. R. CoDi. Rep.
No. 97·20., p. 897 (1981). After the FCC complaiJ1ld of the dlftIcu1ty of
deflninJ "UDdcmpnnnted" IfOUIJI and railed. other problems coaccmiol the
statute, D11 Congm. eDleted a secolld lottery statute reaftlrminl its intention
in unmistakable terms. Section 115 at the CommUDic:atioDi Amendments [·"6]
Act of 1982, Pub. L. 97·2!9, 96 Stat. 1094 (amendin,47 U.S.C. @ 309(i) (1982
eel.», clirectI that in any random selection lottery conducted by the FCC. a
preference ["'·52) il to be grantlld to every applicant whose receipt of a
liceDle wau1d ilLCRllle the diveraiftcation ofmass media ownorship and that.
"[t]o ft1rther~ the ownership of the media ofma.u communications, an
additional ~CUlI prefereDc:c [ll to be liven) to Iny appUClDt controlled
by a member or memben ofa minority group." @ 309(i)(3)(A). Observing that
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the nexus between ownership and proarammtn, "hu been repeatedly recoJDizec1 by
both the Commislion and the courtl." Congress e>''P1ained that it soupt "to
promote the diversification of media ownenhip and. consequent c1iversiftcation of
programming content," a principle that "il pounded in the First Amendment." H.
R. Cont. Rep. No. 97.16'. p. 40 (1982). With this new mandate from Conpess,
the Commission adopted. rules to govern the usc of a lottery system to award.



license. for low power tele\lsion stations. n22

a - • • • • • • • • • • • • • • • • Footnotcs- • • • • • • • • • • • ~ • • • • •

020 For example. the J'mpoud Communicatiol1l Ad of 1979 would have provided
that any minority applictDt for a previously wwaillled Iiceme would be
COwttccl twice in the lottery pool. See Sta1f of the Subcommittee on
CommW1ica&iona of the House Committee on Interstatt and Foreip Commerce, H. R.
3333, "The Communications Act of 1979" Section-by-Section Analysis. 96th Cong.•
1st Sea., 39-41 (Comm. Print 1979). [··53]

n21 See Amendment ofPan 1 of Commillion's Rule. to Allow Selection from
Amona Mutually Bxcluaive Competini Applications Usina Random Selection or
Lotteriel Instead of Comparative Heannp, 89 F. C. C. 2d 257, ~77-Z84 (1982).

022 See Amendment of the Commillion" Rulea to Allow the Se1ec:tion from Amoni
Certain Competina Applications U.i"a Random Se1cctiOQ or Lotteries Instead of
Comparative Hearingl, 93 F. C, C. 24952 Jl983).

• • • • • - • • • • • • • • • • •End Footnote.· • • • • • • - - - • • • • •••

The minority ownership issue returned to the Coqreu in October 1986, n23
when a Houle subcommittee [·".71) held a hearing to examine the
CommiAlon'• inquiry into tho validity of its minority ownership poHci...
The IUbc:ommittee cbair expreued lUI view that "[t]hc most itnportant message of
this [·~"7J hearinI today, il that the Commisaion must not disllllJltle these
lo~ diversity policiel, which Conpea hal repcatecUy endorsed, until
su,h time u CoIlJl'lSl or the cowudirect othonvire.U Minority oOwned
BfOIdcut Stat1ona: HfJIrin, on K R. 5373 before the Subcommittee on
TelecommunicaUoDl, ("54) Couumtr Protection, aDd Finance of the HOUle
Committee 011 Boeri)' and Commerce, 99th Con,., 2d S...., 13 (1986) (Rep. Wirth).
Alter the Commillion issued III order holding ill abeyance, pending completion of
the inquiry, aetioDS on licenael and distrea ilia in which. minority
preferenge would be c1iJpolitive, n24 I number ofbills propolina codiftcation of
tho minority ownonhip politi.. were introdueeclln Conpeu. n2~ Memben of
Congresl quettioned representatives of the FCC durin. heann.. over a span of
six monthl in 1987 with reapec:t to the FCC appropriation for fiscal year 1988,
n26 lcaislation to reauthorize the Commillion for fiscal years 1988 and 1989,
027 and leli.lation to codity the Commission" minority ownership policies.
n28

••••••••••••••••••Footnotes· •••••••••••••••• -

n23 The iaut had IW1aced briefly iJ1 the 98th COD8J'lIl, where propoAla to
~......"d thL!CC'1 minority ownenbip policies were the subject of
exteDlive heariDp in the House. See Minority Participation in the Media:
Hearings before the Subcommittee on Telccommuni~tions, Consumer Proteetiou,
and Finance of the House Committee 011 BnefIY and Commerce, 98th Con•., 1st
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Sell. (1983); Parity for Minorities in the Media: Hearing on H, R 1155 before


